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MR MICHAEL BRAZIER, FORFEITED SURETY 

 Hon FRANK HOUGH to the minister representing the Attorney General: 
Will the minister advise why Mr Michael Brazier is still expected to forfeit a $10 000 surety for Mr Marco 
Elgueta when the charges against Mr Elgueta for which the surety was required have been dropped and Mr 
Elgueta is not required to forfeit his bail undertaking of $10 000?   

Hon NICK GRIFFITHS replied: 
I thank the member for some notice of this question.  The Attorney General has provided the following 
response -  

Mr Marco Elgueta was charged with aggravated sexual assault.  Mr Michael Brazier was approved as surety for 
Mr Elgueta in the sum of $10 000 on 22 May 1997.  Subsequently, Mr Brazier applied to the Fremantle Court of 
Petty Sessions to be discharged from his surety obligation.  The magistrate did not grant that application because 
under the Bail Act 1982 the defendant is required to be present when such an application is made.  Subsequently, 
Mr Elgueta failed to appear at the Fremantle court on 8 July 1997.  Consequently, Mr Brazier was summonsed to 
the Fremantle court to show cause why his surety obligation should not be forfeited.  On 6 November 1997 an 
order was made by the Fremantle court for the forfeiture of the full amount of $10 000 of Mr Brazier’s surety 
undertaking.  Subsequently, Mr Elgueta was committed to the District Court to stand trial for aggravated sexual 
assault.   

On 19 December 2001 in the District Court the Director of Public Prosecutions filed a nolle prosequi.  However, 
Mr Elgueta was charged with a number of other offences alleged to have been committed dating back to 1997, 
including breach of bail.  On 29 October 2001, Mr Elgueta pleaded guilty to one offence of receiving stolen 
goods and four offences of breach of bail.  The Fremantle Court of Petty Sessions sentenced Mr Elgueta to four 
months imprisonment on the receiving stolen goods offence and to one month imprisonment on each of the 
breach of bail offences.  These sentences were ordered to be served concurrently.   

The court made no order for forfeiture of the $10 000 condition of bail; that is, the court did not require Mr 
Elgueta to forfeit his bail undertaking of $10 000.  In addition to Mr Brazier unsuccessfully seeking to have his 
security discharged by the Fremantle court, Mr Brazier asked the Governor to remit the order for forfeiture under 
the provisions of section 49(1)(e) of the Bail Act.  This request was also unsuccessful.  Mr Brazier may again 
make a similar request of the Governor.  However, Mr Brazier, as surety, must satisfy the Governor that new 
facts have been discovered or new circumstances have arisen that show there was reasonable cause for the failure 
of Mr Elgueta to attend the Fremantle Court of Petty Sessions in 1997.   

An appeal pursuant to the Justices Act 1902 was also lodged on behalf of Mr Brazier.  However, that appeal was 
subsequently abandoned.  Advice from the Crown Solicitor has also ruled out a request on behalf of Mr Brazier 
for an exercise of the royal prerogative of mercy in accordance with part 19 of the Sentencing Act 1995.  As 
indicated above, the Fremantle Court of Petty Sessions has considered and made decisions regarding both Mr 
Brazier’s surety and Mr Elgueta’s bail undertaking.  Unless, as indicated above, Mr Brazier satisfies the 
Governor, Mr Brazier must pay the $10 000 that the court ordered to be forfeited on 6 November 1997.   
 


